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1 Some HEADS of the late Biſhop of Racheſter's 
SPEECH in the Houſe of Lorps, 


to this Effect. | Q. 


priſonment in the Tower ; then he went thro? the ſeveral | 


| H E began with complaining of the Hardſhips of his Im- 


Parts of the Evidence againſt him; — upon it, 
there was no Manner of poſitive Proof of any one Thing that 
he was charg'd with; inſinuated as if it was a Malicious Defign 


of ſome Body who wrote Letters, to be intercepted; and that 
he could no Way prove his Innocence, except he could prove a 
Negative: Deſird the Preamble of the Act againſt Sir John 


nick might be read, which was done, and then made Remarks 


on the ſame: Mention'd the Dog Halequin, and declar'd he 


knew 2 about it, but beliey'd one intercepted Dog might 
lo ſome Perſons as much Good as ten intercepted Letters: Said, 
That there was no Bounds to be ſet to the Parliament, who 


could do more than even the Sovereign Legiſlature, which could 


do nothing that was Evil: Defir'd their Lordſhips to conſider 
what Motiyes could induce him to be engag'd in this Conſpi- 


racy: As to Ambition, he never intended to be higher than he 


Was: As to Money, he always flighted it; and that out of the 


Biſhoprick of 300 l. per Ann. he had laid out 2000 J. in Repairs, 
the Heirs of his Predeceſſors not being in a Capacity of making 
them: He neyer deſir'd any thing for Delapidations: Said? 
That if the Allegations of the Bill were true, it muſt. be very | 


Krange that there ſhould not Shear any Correſpondence be- 
tween him and the late Duke of Ormond, for whom he had as 


much Value, as the Good of the King and Country would per- 


mit him : He complain'd of the Bill beyond all Example, quot- 
ing a Text : Againſt an Elder, receive not un Accuſation except frorr 
the Mouth of two or three Witneſſes. T am more than an Elder, and 
yet am accus'd by two or three Hearſays : That he would will 


ingly ſubmit to the Puniſhment of the Bill, rather than the 


ſaid Bill ſhould paſs, and would go Abroad pleas'd with it: 


4 * Ing 
the Dormitory at Weſtminſter, the Repair of the «Abby, directing 
Four Goſpels, and examining the Library at Weſtminſter, And 


That his Country had loſt none of its Liberties upon his Ac- 


count : Mention'd the Time fix'd upon him to be very impro- 


per, his Lady being Sick, and Dy'd ſoon aſter : That all the 
Prople at Bromley was ſatisfy'd no Body came near him at that 


Time; and that afterwards, he had too much Buſineſs on his 


Hands, to be engag'd in the ſaid Conſpiracy, vis. The Build 


a with ſaying, The Lord gave, the Lord bas taken aan : 
Bleſſed be the Name of the Leid. 1 Tile of 


* 


Cc 


r . ¾—u“ʃ,, 120-0 


Die Jovis, 11 Offobris. 1722. 3 

The Amendments in the 16th and 17th Lines of the Bill 

for Suſpending the Habeas Corpus Act, in Relation to the Con- 
tinuance of the ſaid Bill, were read a Second Time, 


And the Queſtion being put, whether to agree with the 
Committee in the ſaid Amendments. LG, 


It was Reſolved in the Affirmative. 
: Diſſentient. 
Corpus Act, is admitted on all Hands to be the great 


Bulwark of the Liberty of the Subject, and there- 
fore, altho' in Caſes of actual Rebellion, and intended In- 


1. B ECA USE the Act, commonly called the Habeas 


vaſion, that Act has been, at Times, before ſuſpended, yet 


it was done ſparingly and by Degrees; and the utmoſt 
Term, for which it has been hitherto ſuſpended, at one 


Time, has been the Term of Six Months: which Conſider- 
ation, puts us under a very melancholy Apprehenſion, for 


the very Being or Effect of that excellent Law, fince the ve- 
ry Suſpenfion of it for the Term of a Year, will be full as 


good an Authority in Point of Precedent, for the Suſpend- 
ing it on another Occaſion, for the Term of two Vears, as 


* 


any former Precedent is now for the preſent Suſpenſion, du- 
ring one Year and more. | . 


II. The Deteſtable Conſpiracy, which occaſions the pre- 


ſent Suſpenſion, having been diſcovered and ſignified to the 
City of London about Five Months ſince, and Divers impri- 


ſon'd for it a conſiderable Time paſt, we cannot but conceive: 


it to be highly unreaſonable to ſuppoſe that the Danger of 


this Plot, in the Hands of a Faithful and Diligent Miniftry, 
will continue for a Year and more, yet to come; and that 


in ſo high a Degree, as to require à Suſpenſion of the Liber- 


ty of the Subject (for ſo we take it to be) during all that Time. 


III. His Majefty having not viſited his Dominions Abroad 


_ theſe two laſt Years, will very probably leave the Kingdom 
the next Spring, to that End; in which Caſe this great Pow- 
er of Suſpecting and Impriſoning the Subjects at Will, and 


detaining them in Priſon, till the 24th of Ofober 1723; and 


for as much longer Time, till they can after that take the 


A'S Benefit 
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Benefit of the Habeas Corpus AF, (if they can then do it at 
all) will he lodged in the Hands 'of ſome of our Fellow Sub- 


jects, who we are not ſo ſure, will be above all Prejudices 


and Partialities, as we are, that his Majeſty will. 


IV. This weakens the Proviſions made in the Bill for the 


Lords and Members of the other Houſe of Parliament, that: 


they ſhall not be committed or detained fitting the Parliament, 


+ithout the Conſent of the Houſes reſpettively, ſince it is 


very probable the Parliament will not be fitting the greateſt 


Part of the Time, for which this Bill, if Enacted, will con- 
tinue a Law, and ſuch is the Weakneſs of Human Nature, 

that we cannot be aſſured, but that the Apprehenſion of what 
may befall any Member of Parliament, while the Parliament 
is not fitting, may have ſome Influence on the Freedom of 


ating and debating in Parliament, 


V. The Dictatorial Power was always ended, or laid 
down immediately when the urgent Occaſion for it was over, 
and was neyer continued much longer till a little before that 


great State (from all which others draw ſo many Maxims of 
Goyernment) loſt i its Liberties. 


W. Ebor. 1 Scarſdale. | Hay. 
Craven. | ÞAngleſey. I Bathurſt, 

. Litchfield, |} Osborn. 4 Aylesford. 
 Aſbbarnham. | Arevor. | Maſbam. 

Copper. | Bingley. | _ Uxbridge. 
 Strafford. | Fr. Ceftriens | Gower. | 

Sul ford. * * 


Die * 11 Ofabris. | 


Then the Bill was Read a third Time, and the Queſtion 
was put, whether this Bill ſhall paſs? 


It was Reſolved i in the Affirmative. 55 
Hiſſentient. 1 | | 

R Scar ſdale. 1 | | Guilford. | 15 Lechmere. 
LTitchfield. | Bingley. Osborn. 

| Bathurſt. TT: Aſbburnbam. Ang leſey. 

„ a. Eoþ Maſhante 

_. Gower. | Þ ©: Straffords 54. och: Hay. 
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Die Veneris, 26 Octobris 1722, 


A Motion was made, and the Queſtion was put, that this 
' Houſe does conſent to the Committing and Detaining Thomas 
Duke of Norfolk, on Suſpicion of High-Treaſon, purſuant to 
the Act paſſed in this preſent Seſſion of Parliament, Entitled, 
An Ad to impower his Majeſty to Secure and Detain ſuch Per- 
| ſons as his Majeſty ſhall ſuſpect are Conſpiring againſt his Perſon 
and Government. Es „ 

It was Reſolved in the Affirmative, 


Amleſqh. 


I. Becauſe we apprehend it to be one of the ancient un- 
doubted Rights and Privileges of this Houſe, that no Mem- 
ber of the Houſe be Impriſoned or Detai ned during the Sit- 
ting of Parliament, upon Suſpicion of High- Treaſon, until 
the Cauſe or Ground of ſuch Suſpicion be communicated to 
| the Houſe, and the Conſent of the Houſe thereupon had to 

ſuch Impriſonment or Detainer; which ancient Right and 
| Privilege is recognized and declared in plain, expreſs and 
full Terms in the Act paſſed this Seſſion of Parliament, To 


* 


which the Meſſage, from his Ma jeſty, refers. = 
IL Becauſe it appears clear to us, not only from former 
Precedents, even when no ſuch Law was in being as that 
above-mention'd; but alſo from the neceſſary Conftitution 
of the Proviſo therein, concerning the Privileges of Parlia- 
ment, that the Houſe is entitled to have the Matter of the 
- Suſpicion communicated to them, in ſuch Manner as is con- 
| ſiſtent with the Dignity of the Houſe, and will enable them to 
. deliberate, and found a right Judgment thereupon, for, or 
- againſt the Impriſonment or Detainer of the Perſon concern- 
ed: But to maintain, that whilſt that Law ſhall be in force, 
it ſhall be ſufficient, in order to obtain the Conſent of the 
Houſe, to communicate a General Suſpicion, that a Member 
of the Houſe is concerned in a traiterous Conſpiracy, with- 
out diſcloſing any Matter or Circumſtance to warrant ſuch 
- Suſpicion, is, in our Opinion, an unjuſtifiable Conſtruction of 
the ſaid Proviſo, and ſuch as wholly deprives the Houle of 
| the Liberty of giving their free and impartial Advice to the 
Throne on this Occaſion. And ſuch a Confiruttion being 
made upon a Law, ſo plainly intended by the Wiſdom. of 
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Privileges intended to be preſerved, _ 


III. Becauſe his Majeſty, having in Effect, required the 
Judgment and Advice of the Houſe, touching the Impriſon- 
ment and Detainer of the Duke of Norfolk, we ought not, as: 
we conceive, either in Duty to his Majefty, or in Juſtice to | 


the Peer concern'd, to found our Opinion, concerning the 
fame, on any Grounds, other than ſuch only as his Majeſty 
has been pleas'd to communicate in his Meſſage; and his 


this parliament, to aſſert the Privilege of both Houſes, ap- vou 


Ma jeſty by his Meſſage having communicated only a Gene- ſpe 


Tal Suſpicion, we think we cannot, without the higheſt In- 
Juſtice to the Duke, and the moſt palpable Violation of one 


tainer, and thereby make ourſelves Parties to, and in ſome 


2 more particular Satisfaction touching the Matters of which 


he ftands ſuſpected; more efpecially, conſidering the long 
and unprecedented Duration of the Act above-mentioned, | 
whereby the Benefit, not only of the Act, commonly call'd | 


the Habeas Corpus AR, but of Magna Charta itſelf, and other 


valuable Laws of Liberty, are taken from the Subjects of this | 
Realm ; and extaordinary Powers are given to the Perſons | 


therein mentioned, over the Liberties of the People, for 
Twelve Months and upwards, | py 


Iv. Becauſe we think it is inconſiſtent, as well with the 
Honour and Dignity, as with the juſtice of this Houſe, in the 
Cafe of the meaneſt Subjects, to come to Reſolutions for de- 
priving them of their Liberty, upon other than clear and 

fatisfactory Grounds; but as the Members of both Houſes of | 
Parliament, are, by the Laws and Conſtitution of this King- | 
dom, inveſted with peculiar Rights and Privileges, of which | 
_ the Privilege before-mention'd is a moſt Eſſential one, as well | 
for the Support of the Crown itſelf, as for the Good and | 
Safety of the whole Kingdom, we cannot, as we conceive, | 
without betraying thoſe great Trufts which are repos'd in us, | 


as Peers of this Realm, agree to a Reſolution, which tends, 


in our Opinion, to ſubje(t every Member of this Houſe, even 
Sitting the Parliament, to Unwarrantable and Arbitrary Im- 


priſonments; and we have the greater Reaſon to be jealous of 
the Infringement of this privilege on this Occaſion, becaufe 
it had been very eaſy, as we think, for thoſe who had the Ho- 
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Degree the Authors of ſuch his Impriſonment, until we have 
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of the moſt valuable Privileges belonging to every Member | th 
_ of this Houſe, give our Conſent to his Impriſonment or De- 


1 7 7 4 


ap- pour to adviſe the framing the ſaid Meſſage, to have Commn- 


it, nicated to this Houſe the Matter ef which the Duke of Norfolk Ce 

ery ſtands ſuſpected, in ſuch a manner as might he conſiſtent 1 

with the Privileges of this Houſe, and at the ſame time to | ö 

the have avoided any Danger or Inconvenience to the Crown, 1h 

on- with regard to the future Proſecution of the ſaid Duke, it i 4 

as | any ſuch ſhall be. 5 N 18 
to | V. It is the known Uſage and Law of Parliament, that bo 

the | this Houſe will not permit any Peer to be ſequeſired from qv 

ſy | Parliament, on a General Impeachment of the Commons, 31 
his even for High-Treaſon, till the Matter of the Charge be 9 

ne- | ſpecified in an Article Exhibited to this Houſe, which ex- | Ft 

In- plains to us the Nature of the Privilege intended to be ſecur- int 

dne | ed by the Proviſo, and is the higheſt Inſtance of the Care of 1uh 

her | this Houſe, to preſerve it from being Violated upon any Pre- | ij { 

Je- tence whatſoever; but in our Opinions, it muſt Create the N 

me greateſt Inconſiſtence, and Repugnancy in the Proceedings 4 

ve of the Houſe, to conſent that a Peer of the Realm ſhould be i 

ch | Impriſon'd or Detain'd, fitting the Parliament, on Suſpicion 

ng of High-Treaſon only, not Warranted for ought appears to 

ed, | us, by any Information given againſt him upon Oath or other- 

Id | wiſe, and no particular Circumſtance of ſuch Suſpicion being 

er | Communicated to the Houſe. | f NPE + 

his | Vl. Becauſe a Reſolution fo ill grounded as this appears to 

"ns us, may produce very ill Effects in the prelent unhappy Con- 

for | juncture of Affairs, by Creating freſh Jealouſies in the Minds 

of His Majeſty's Subjects, who cannot fail of Entertaining 

he certain Hopes of the Safety of His Majeſty's Perſon and Go- 

he vernment againft all his Enemies, from the Advice and Aſfi- 

te. ſtance of both Houſes of Parliament, whilſt they continue in 

nd full Enjoyment, and free Exerciſe of their Ancient and Legal 

of | Rights and Privileges, but on the other Hand, may he a- 

g- larm'd with new Fears, for the Honour and Safety of His 

ch | Majeſty and His Government, by a Reſolution taken by this 

ell Houſe, for the Impriſonment of a Peer of the Realm in ſuch ; 

14 | a manner as in our Opinion is highly Injurious to his Perſen, | 

e, and allo to the Privilege of every. other Peer of this Realm. 1 

1s, | and which may prove of fatal Conſequence to the Conſtitu- 1 

Is, tion of both Houſes of Parliament. 1 

n | V. Ebor. | Starſdae, Straffand. | 

N. l Hay. Fr. Ceſtrien. | 

of | Bingley. | - Comper, Aſpburnham. 4 

fe | Fe Uxbridge, 7 ; 1 Be Gum ford. | | Lechmere. | q | 

o- Osborn. Compton. Tyevor. 1 | 

ur ; Bathurſt. | Foley. © | Briſtol. Dre i 
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Die Lune, 21 Jan. 1722. 


A Motion was made, that the Judges of the King's Bench 
he order'd to cauſe the Tryal of Chriſtopher Layer, Eſq; to be 


forthwith Printed and Publiſh'd, the fame being firſt perys 


by the King's Council. 1 
And a Queſtion being Stated thereupon, after Debate 


The previous Queſtion was put, whether the ſaid Queſti | 


on ſhould be now put. 
It was Reſolv'd in the Negative, 


I. Becauſe it appear'd to us on the Debate of the main 
Queſtion, that there has been an unneceſſary and affected 
Delay in the Printing and Publiſhing the ſaid Tryal: It be- 


ing full two Months ſince Chriſtopher Layer was try'd, and 


Direction having been given for the ſpeedy Publiſhing there- 
of, ſo long ſince as the 27th of November laſt, as appears by 


. 


an Advertiſement printed by Authority in the Gazette, and 


it having been allow'd in the Debate, that the Delay was 
extraordinary, and no Fact having been laid before the Houſe | 


ſufficient as we apprehend, to excuſe ſuch a Delay, we think 
that the main Queſtion ought to have been put, as the only 


to prevent any Imputation on the Honour of the Houſe, for 
countenancing or conniving at ſuch Delay. 5 1 
II. This Houſe having receiv'd no manner of Satisfaction 
ſince his Majeſty's moſt gracious Speech from the Throne, 
touching the horrid Conſpiracy therein communicated, and 
no Step having been taken for ought appears to us, either in 
Parliament or elſewhere, for obtaining the Juftice due by 
the Laws of the Land to any of the Conſpirators, except 
the ſaid Layer, tho* his Majefty was pleasd to aſſure this | 


Houſe in his Speech from the Throne, that ſome of the Con- 
ſpirators were then taken up and ſecur d. We think that the 


main Queſtion ought to have been put, whereby the Publi- 
cation of the ſaid Tryal might have been quicken'd, and 


thereby the Nation receiv'd ſuch Satisfaction concerning the 
ſaid execrable Conſpiracy, as could be collected from the 
ſaid Proceeding, and this Houſe have been enabled to make 
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Security in our Opinion, againſt any further Neglect, and 


| 


Uſe, thereof, as ſhou'd appear neceſſary in their Wiſdom for | 


doms. 


the Honour, Intereſt and Safety of his Majeſty and hisKing- | 
| Ill. Becauſe | 
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III. Becauſe we are apprehenfive that the Delay in pub. 

\ lifhing the faid Tryal, may have contributed to create, Jea- 
louſies concerning the ſaid Conſpiracy, and may have en- 
courag'd ill affected Perſons to foment the lame, to the great 
nchl Prejudice of his Majeſty's Government. And as in our Opt- 
ob nion, the ſpeedy publiſhing the ſaid Tryal, if the ſane had 
usd been done, might ha ve conduc'd to the Prevention of thoſe 
| Miſchiefs, we allo conceive, that the further Growth of 


them might have been check d, if the main Queſtion had been 


ſti=) put and carried in the Affirmative. | NOSE" We 
1 IV. Becauſe we think it of great Conſequence to his Ma- 
B Seryice, that the Publication of the ſaid Tryal ſhou'd 
ave been made under the ſtricteſt Security againſt any Par-. 
41 tiality, or other Abuſe relating thereto z and therefore we 
nan think the main Queftion ought to have been put, ty ereby 


ted the Care and Inſpection thereof wou'd have been Iodgiq by 


be- the Authority of this Houſe in the Hands of the Judges, to 
Hands, 


and whom it properly belongs, and its falling into any other 
gere- not ſo proper, or not ſo immediately Reſponſible to this 


3 by Houſe, wou'd have been prevented. 


and | "> CT nt” 

was | Angleſey. Batburſt. | Strafford. 

Duſe | Craen. DOoborne. i} Feen 
Inly. Weſton. I Comptons © Gower... 
and  Lechmere. Aſbburnbam.  FriCeſtriens, © 
for ö N „„ e | Compe r. 


dne, that the judges of the King's Bench, do attend in 


and Places on Thurſday next, and that the King's Council who 


in were concern d in the Tryal of Chriſtopher Layer, and alſo the 


by 1 .. Council for the ſaid Layer at the ſaid Tryal, and Mr. Sars. 
ept  -Buckley, and the Perſon or Perſons who took the ſaid Tryal 


this 5 

on- | ſame Time. ; 3 
the | It was reſolv'd in the Negative. 
bli- | : 


IR Ef)! OE AY 
I. Becauſe the Houſe having reſolv'd, that the Queſtion 


be put, we are of Opinion, that it is thereby made necefſari 
- for. the, Honour of the Houſe, that the Occaſion of the De- 
lay ſhou'd be enquir'd into; * without ſuch Enquiry, we are 


. 47 ——— —— — — pero Ae ˙ů — 


Then a Motion being made, and the Queſtion being put, 
| cheiz 


in ſhort Hand, do attend at the Bar of this Houſe, at the 


+for ordering the Printing the Tryal of Layer, ſhow'd bot now | 


_ appre- 


ee — 


Ae 


. = 
— — — 1 
23 a — — 8 
* . — _ p 
__ — aid : 5 * 
. , a . 320 


_ - 
— * * re - - l - _ 
moon — 2 Fe 332 4 — : K. — — M7 - * 5 1 
- 232 — * be hs — _—_—_ * 
5 2 
3 1 _ 
** 


—— ——— 


— L—:Zſ K — — —üꝓü. —— — — l — — 


10 7 


apprehenſive that the Procedings of this Houſe may be mic 
conſtrued, as tending to countenance ſuch Delay. 
II. Becauſe we think it the Right of this Houſe, to en- 
quire into all Neglects or Abuſes which concern the Publick. 
and tho it was objected in the Debate, that ſuch Enquiry 
might carry ſome Imputation on the Judges, or other Per- 
ſons concern d, we think that that Obſection may be equally 


aſſign'd againſt all Enquiries, but it is inconſiſtent with the 
Honour and Dignity of the Houſe, and ought not, as we con-. 
ceive, be put in the Ballance with the publick Service, to 


which the Queſtion in our Opinion has an apparent Ten- 


_ dency. | 


* Strafford. 
_ Bathurſt. 


' | Ochorne. 


3 


Diesford. 


Aſfburubam. 


Gower, 


ns, ns | ; 

1 Fr. Ceſtrien. © By 

| Po Lechmere. Na, 2 Angle -Y 
Tobey. i S a 
+ | : Hrooke. | Common. 


Weſton. 


Die Mantis, 29 Jan. 1722. 


The Houſe (according to Order) proceeded to take into 


Conſideration, the Proteſtation entred the 21ſt Inftant, in 


relation to the Printing of Zayer's Tryal. 
And the Reaſons being read. 
It was upon the Queſtion 


' The Words in- 
terlin d were 
propos d as an 


Amendment 


after the Word 
¶ Debate) 12 
on the 7 i- 


on refus d. 


This Inter- 


1 2 | 
propos d after 
dle ore 


| 2 ion) but 
fe, 


Reſolv/d, That it is a Groundleſs Aſſertion, 


in the ſaid Proteftation, That it appear'd on 
me Deva 1 us 


To the Lords who fign'd the faid P roteſls, 


That there had been an unneceſſary and af. 
fected Delay in the Printing and Publiſhi 


the Tryal of Chri/topher Layer, and the utmoſt 


Indignity to this Houſe, 


In the Opinion of the ſame Lords, that any Queſtion 


to ſuggeſt was neceſſary to have been put ſor 
preventing an Imputation on the Honour of 
this Houſe, for countenancing or conniving at 


ſuch Delay. | 
Difſen- 


- 


er 2 _ 
POET 7, WALLS PISTFES So 


Roe Saun” -2 eons 
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Diſſent ien. 3 . 5 
I. Becauſe the Aﬀertion and Suggeſtion in the Proteſtati- 
on intended to be cenſured by the Reſolution, are qualified, 
as the Amendments offer'd, would have ftated them, if ad- 
mitted, by being reſtrain'd to the Opinion of the Lords who 
ſign'd the Proteſtations z but thoſe Reſtrictions are wholly 
omitted in the Reſolution, and we are clearly of Opinion, 
that if the Aſſertion and Suggeſtion had been ſet forth in the 
_ Reſolution, as they ſtand in the Proteſtation, they could not 
have been cenſured with any Colour of Juſtice, but that the 
ſaid Omiſhon being, as we conceive, of a Circumſtance ex- 
treamly material, we think the Cenſures contain'd in the 
Reſolution are not applicable, but to ſuch as are of a very 
_ different Nature. 4 
II. The reftraining the Aſſertion us'd in the Proteſtation, 
to the Apprehenſion or Opinion of the Lords proteſting, | 
| where it contradicts the Opinion of the Houſe, is as we con- 
: ceive, ſo much of the Eſſence of a Proteſtation, with Ra-. 
' ſons, that of the great Numher of Inſtances of ſuch Proteſt | 
tions ſtanding on the Journals of this Houſe, not one would 
be found Regular among them, if that due Caution and Re- 


ſpect to the Opinion of the Majority, was omitted; and 


| 

; therefore it ſeems clear to us, that the like Cenſuring might 

be as juſtly paſſed on all the Proteftations with Reaſons that 

| were ever entred, if they were recited and repreſented in 

the ſame Manner as we conceive this to be. e 

1 Litchfield. | Exeter, || Bathurſt, 

| Aberdeen. | Hereford. |} Scarſdale, 
Osborne. Foley. | Guilford. 
Gower. | Fr.Ceſtriem. | Bingley. 
Compton. | Aſbburnbam. Comper. 

: Brooke. | Angleſſts | Strafford, 

|  Techrers | Monty, *. 4 Hy. = 

! Trevor. | Unbridges | Craven, 

Then it was moved to Reſolve, that the ſaid Tryal has 


| been Printed and Publiſhed, with as much Expedition, as 

the Length and Nature of the faid Tryal, and the careful 

| Peruſal and Examination thereof -by the Judges, could ad- 
mit of, and in as little Time as has been generally accuſtom- 
ed in the like Caſes ; and that it is an unjuſt Inſinuation, that 
the Authority of this Houſe = wanting, for lodging the 


4 . 1237 
Care and Inſpection of the ſaid Tryal in the Hands of the 
Judges; or that there was any Danger of its falling into o- 
ther Hands; or that the ſame had been under the Pirection 
of any ethers whatſoever, befides the Judges. | 
And a'Queſtion being ſtated thereupon, it was propoſed 
to leave out the latter Part of the Queſtion from the Word 
(Caſes, which being obj-&ed to B 5 
The Queſtion was put, whether thoſe Words ſhall ſtand 
part of the Queſtion, 1 
It was Reſolved in the Affirmative. | 


Becauſe we conceiye it to be contrary to the Nature and 
Courſe of Procecdings in Parliament, that a complicated 
Queſtion, conſiſting of Matters of a different Conſideration, 
ſhould be put, eſpecially if objected to, that Lords may 


4 


not be deprived of the Liberty of giving their Judgments en 


the ſaid different Matters, as they think fit. 
Signed by the ſame Lords.” 


Then the Queſtion, as at firſt propoſed, was put, and Re- 
ſolved in the Affirmative. IT Es 


Diſſeutient. 5 „ 53 
I. Becauſe when a Queſtion was moved on the 21ſt of this 
Inſtant to appoint a Day for this Houſe to inquire if the 
Printing of Layer's Tryal was diſpatched with all proper Ex- 
pedition; or if not, where the Fault lay; which would na- 
turally ha ve led us to have ſeen if it had fallen into any o- 
ther Hands than it ſhould have done; though we thought it 
highly Reaſonable, the Majotity of this Houſe then did not; 
and we are yet willing to have gone into the ſame Examina- 
tion, but we cannot conceive it to be fit, or agreeable to 
dne Dignity, or Regular Proceeding of this Houfe, to vote. 
or Reſolve ſo many Matters of Fact as are contained in this 
Reſolution, without any Examination of all, or any Evidence 
gen, to ſupport them; and which in their Nature, as we 
think, cannot be within the Knowledge of any. one Lord pre- 
„„ © ooo then rods 
II. As for the Inſinuation, with which the Proteſtation is 
charged by this Refylyrion, we. do not apprehend the Pro- 
teft to be juſtly.liable. te that Charge; but ſuppoting it to be 
fo, we cannot yet but be of, Opinion, that the p * 


e 
nat Matter to have been fully enquired into, would have 
en the propereft and beft Method of preventing or na- 
zering that Infinuation. _ 


Signed by the ſame Lords, except the Lord Aſhburnham.” | 


Then it was moved to Reſolve, that this Houſe, not ca pa- 
le of doubting of the Truth of the Traiterous Conſpiracy, 
ommunicated to them by his Ma jeſty's moſt Gracious Speech 
rom the Throne, has ever ſince that Time, receiv'd very 
reat Satisfaction from ſome convincing Proofs touching the 
game, and is firmly perſuaded, that ſuch further Satisfaction 
ill be yet in due Time given, as muſt render it impoſſible 
or any one to doubt thereof. Ho 
| And a Queſtion being ſtated thereupon. After Debate 
The previous Queſtion was put, whether that Queſtion 

hall be now put? VCF N 
It was Reſolved in the Affirmati ve. 


Diſſentient. 5 . 
I. Becauſe to the beſt of our Apprehenſions, no Part of 
the Proteſtation gave Occaſion for the putting of ſuch a 
Queftion ; for it was as we conceive, clearly admitted in the 
Toteftation, that his Majeſty's moſt Gracious Speech from 
e Throne, had given Satisfaction as to the Truth of the 
Conſpiracy in General; and the excepting . N Tryal 
herein, did plainly allow that the ſaid Tryal had as far as 
mat went, opened the Particulars; and yet the Reſolution, 
s we take it, carries with it an Inſinuation, that the Pro- 
eſtation had raiſed a Doubt concerning the Truth of the ſaid 
Traiterous Conſpiracy, which Inſinuation is, in our Opinion, 
entirely ground leſs. po . 
II. The faid ſeveral Reſolutions, importing Cenſures, as 
ve conceive, on the ſaid Proteftation, and being not war- 
nted by more than one Precedent that we can find, on the 
ournals of this Houſe; and the Liberty of Proteſting, with 
Reaſons, being an unqueſtionable Right, and eſſential Privi- 
ege of the whole Peerage, we are of Opinion, that the ſaid 
eſolution tends to diſcountenance and diſcourage the due Li- 
erty of Proteſting, and in that Reſpe& may be, as we ap- 
prehend, of dangerous Conſequence. 


: gned by the ſame Lords, except the Lord Aſkburaham «nd © 
| Lord Trevor, | 2 


which Reaſon. we cannot give our Conſent to this Amend- 
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The Amendments to the Bill for puniſhing Mutiny andre 
Deſertion were (according to Order) Reported, and the A-Jelv: 
mend ments for inſerting the Number of Forces, thought pro- ies 
per to be kept on Foot for the Year enſuing, conſiſting offor t 
15449 effective Men, Officers included: and 1815 Invalids, pr 31 
being read a ſecond Tine 15 © a: 

The Queftion was put, whether to agree with the Comsjjelt) 
- mittee in this Amendment. rotors oe 
It was Reſolved in the Affirmative. 


Then the main Queſtion was put, and carried in the Af. 
Ermative. 1 Et 7 


| Diſſentient. | 
Signed by the ſame Lordi, as ſigned the Above. 


Cl 


\ Die Subbeti 16 Feb. 1722 


 Diſſentient. inns Yo Pol ane en CO 
I. Becauſe, as we conceive, the Keeping an Army of Re - Inv. 
gular Troops in this Kingdom, under Martial Law, conſiſt ity 
Ing of a greater Number than what we take to be neceſſa ryfficie 
for the Guard of the King's Perſon, and Defence of the Go- Pra 
vernment, is of the moſt dangerous Conſequence: to the Con-Reb 

ſtitution of this Kingdom; and in our Opinion, may bringſmy, 
on a Total Alteration of the Frame of our Government] peſſ. 
from a Legal and Limited Monarchy, to a Deſpotick; and I 
wie are induced to be of this Judgment, as well from theffor 
Nature of Armies; and the Inconſiſtency of ſo great: 
Military Power and Martial Law with the Civil Autho 
rity, as from the known and univerſal Experience of othe 
Countries in Europe; which by the Influence and Power 
of Standing Armies in Time of Peace, have from Limitedſ$i 
 Monarchies, like ours, been changed into Abſolute ; fo 


ment, whereby the preſent Number of Troops, amounting in 
the whole (Invalids included) to Fourteen Thouſand odd 
Hundred Men, (which we think abundantly ſufficient for allf 
good Purpoſes) will be increaſed to near Four Thouſand 
more, altho* there be at this Time no Ground to apprehend 
an Invaſion from a Foreign Enemy; or as we believe, any 
Inſurrection or Rebellion at Home * 

©; N ; | FP I. Be. 


C215 I 
II. Becauſe, that which feems to have given Riſe to this 
Rugmentation of the Army, is the late Treafonable Conſpi- 
Af-facy, which his Majeſty, at the Opening of this Seſſion, ac 
Huainted his Parliament with, and that Conſpiracy having 


nce, in the Hands of a Faithful and Vigilant Minifiry, we 
annot think it at all probable, the Conſpiracy ſhould be fit 
arrying on on; or if any Dregs of it ſhould be yet remain- 
ng, that the Government cannot be caſily ſecured by the Ci- 
il Authority, aſſiſted with ſo great a Number of Troops as 


andhre at 4 on Foot; and therefore we cannot think our 


> A-Jelves [uſtifiable to the Kingdom, whole Rights and Liber. 
pro-ſties we are entruſted to preſerve, had we given our Votes 


g offfor this Augmentation of Troops, when no evident Neceſnty, 


ſids or juſt Occaſion appeared to us for ſuch an Increaſe. 
III. Becauſe the Act paſſed this Seſſion to Enable his Ma- 
om. qeſty to apprehend and detain in Cuſtody,any Perſon ſuſpected 


of being engaged in any Treaſonable Conſpiracy for abore 
welve Months, (tho' that Power had never been granted 
o the Crown before, for half that Time at once, and that 


hen there was an actual Rebellion, or an expected 


Re · Invaſion) was fo great a Power added to the farmer Autho- 


(ift ity of the Crown, that we cannot but think all together ſuf- 


aryſficient to prevent any Miſchief from Treaſonable Plots or 


Go · Practices, which may be attempted or carried on by any 
on- Rebellious or Diſaffected Perſons, without increafing the Ar. 
ringlmy, which in its preſent State is not ſubmitted to but as Ne- 
entfeffary, for avoiding a greater Evil. 9 

and IV. Tho' the intended Augmentation by this Bill is only 
or one Year, yet, we fear, this will be a Means for conti- 
aing them in Perpetuity; for we think it probable, there 
ill, at all Times hereafter, be eaſily found, as good Reaſon 
or continuing this Increaſe, as there is now for making it. 


ity to his Majeſty and his Government, is in the Hearts and 
flection of his Subjects; and if the Diſaffettion or Diſcon- 
ents, which have of late happen d from ſome unfortunate 
Proceedings, are thought by any to be an Argument for raj- 
g more Forces, we think it the Duty of all good Subjects, 
ho wiſh well to his Majeſty and our preſent happy Efta- 
dliſhment, to uſe their beſt Endeavours tor curing thoſe Diſ- 
endſcontents, by removing or leſſening the Occaſions thereof, and 


anyſFonſequently, that there ſhould not be an Augmentation or 


the 


— —äũö4 —— — — 


en diſcovered above Eight Months ſince, and the further 
Detecting and Puniſhing the Conſpirators, having been ever 


v. Becauſè we think the greateſt, and only laſting Secu- 


Wr en 
» 
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the Army, which is already ſufficiently Burthenſome to t 
Subject, both by the great Charge of maintaining them, an 
by the Uneaſineſs to the Places where they are Quarter 
becauſe thereby the Charge to the Subjects will be conſider: 
bly increaſed, which, as we apprehend, ought moſt carefu 
ly to be avoided in our Circumſtances, when the Load. 


Taxes is already ſo very great, and the Kingdom involve 


in ſo immenſe a Debt, that nothing but the moſt prude 
Oeconomy and good Husbandry can give us any probabl 
Proſpect of Ealing it; and therefore not being convinced 
any real or juſt Grounds for ſuch an Increaſe of Troops, d 
fear, that this will not take away or leſſen, but rather i 
_ creaſe the Diſcontents and Diſaffection of the People; anc 
in that Reſpect, weaken bis Majeſty's Government in 

greater Degree, than it will be ffrengthened by this Addi 


V. Ebor. | CStrafford. | Scarſdale. 
Foley, | Litchfield, | Fr. Ceftrien. 
_ Gower. | Trevor. I Aſbburnbam. 
Aberdeen. | Compton. 11 
Hont joy. | Ovborne, | beet Mortimer 


Die Sabbati, ꝙ Martii 1722. 


wt Complaint was made to the Houſe, that in the Depoſitio 


of one Pancier, in the Printed Report of the Committee 


Commons appointed to Examine Mr. Layer and others, it 


mentiond, that one Skeene told him the Lord Strafford, a 


Lord Kinnoule were privy to Deſigm againſt the Govern 


ment: 4 apt | | 
And it being thereupon mov'd that thoſe two perſo! 
might be required to appear immediately at the Bar of 
Houſe, in order to their being Examin'd ; | 

The Queſtion was put whether the ſaid Pancier and Skee 


| ſhall be unmediately ſent for to appear at the Bar of tt 


Houſe. | 3 
It was Reſolv'd in the Negative, 
8 Content, 29. 
Net Content, 64. 


tion of Forces, allowing ſomething for the Poſſibility of fall 
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1; Difſentients- 0: VV 
1. Becaule the Earl of Knowle and the Earl of Strafford, 


having ſeverally complain'd to the Houſe, that they fin 


themſelves Reflected on, in a Printed Depoſition of one An- 
drew Pancier, wherein he Depoleth, that one Skeene (now in 
Cuſtody) had acquainted him among other Things, that the 
Earls knew of the late Conlpirdcy, and were concern'd in the 
Management of it here; and the ſaid Earls allzdging, that 


they did not fee by the Report in which that Depokition is 
found, that the ſaid Skeene, tho? in the Hands of the Govern- 


ment, had been ſo much as queſtion'd touching the ſaid Hear- 
lay (which Obſervation we find to be true) we think it hj&h+ 
Iv reaſonable to have conply'd with the Motion and Requeſt 


of the ſaid Lords, that the ſaid Pancier and Skeene might be 


examin'd at the Bar of this Houſe, in Relation torthat Mat- 
ter only, the like Requeſt for the clearing the Reputation of 
any Noble Lord, when he hath thonght it unjuftly aſpers'd, 
having never been denied, that we know of, but on the con- 
trary, it was not long ſince granted, in the Caſe of the Earl 
of Sunderland, tho* the Examination which be thought re- 
tlected on his Honour, was not come into Print, when he 
made his Complaint, which according to our judgment, was 


not ſo ſtronge a Cale for granting tue Motion, as the pre- 


II. Becauſe the faid Depoſition, as far as it is printed, con- 
tains nothing but what the Deponent heard another ſay (ex- 


cept as it contains a Charge on Steen? for ſaving it) we think | 


it was very natural and proper, as well for the Advancement 
of Juſtice, as for the Vindication of the Noble Lords requeſt- 
ing it, to trace the ſaid Hearlay, if poſſiole, to the Fountain 
Head, or at lzaſt ſo far as to know from the Perton charg'I 
with relating it, whether he would deny his having related 
it, or if not, whether he would confeſs the Fallity of what te 


had related, or undertake to make it good by his own Teſti- 


mony, or ötherwiſe. 


— 
» 


III. We think there could be no Inconventency in examin- 
ing as mov'd, to find whether there was any, and what 
Foundation for this Hearſay ; ic not Being an Anticipation of 
the Courſe of Tuftice, (as examining a Part of the Evidence 
againſt any Man, ora Part of an Accuſation, would be) fince 
the ſwearing what one Man ſaid of a third Perſon, is in no 
ſort, Evidence either in Law or Reaſon, to ſupport a Cor 
viction, or even to ground an Accuſation upon, ia any Forn, 
whatioever., | I | | 
5 8 | IV. Since 


8 E 1 3] 

IV. Since a meer Hearſay being no Evidence in the lea ſt 
Degree, cannot be made a Foundation for any legal Procee 4- 
ing, it is impoſſible for any noble Lord, whoſe Honour may 
be affected by it, to hope to clear himſelf on any Tryal, or 
other like Opportunity, that can be given lim to make his 
Defence; and therefore ſince there is no other Method that 
we can think of, ſo proper or effectual in our Opinions, as an 
Examination, of the Nature of that mov'd for, we think it 
ought to have been order'd, and that every noble Lord may 
poſſibly in time be hurt by the Conſequence of this Precedent. 
V. We think it, that the examining, as mov'd for, into this 
Hearſay only, could not have made any Difference with the 
other Houſe, ſince it is inconceivable by us, that any Number 


of Gentlemen, who may have by Accident(for we hope it isno | 
otherwiſe) in ſetting forth the Depoſition of Panzer, as | 
Charge againſt Skeene, happen'd to aſperſe the Reputations | 


of ſome of the Peers of the Realm, could reſent either that 


the Lords ſhould deſire, or the Houſe permit them to clear | 


_ themſelves as ſoon and as effectually as poſſible of that Hearſay, 


Strafford. O | © © | © Compton: 
Fr. Ceſtrien. | Berkeley, Str. Guilford. 
Aylesford. ES. Compere. 
Arundel. f Litchfield. | Willoughby, Br, 
Bathurſt, nd... . , CO 
Bingley. | Angleſey. | Weſton. 
ay. - | Briſtol. Exeter. 
Osborne. | Poulet. | Uxbridge. 
STR, Tower, March 23. 1722. 


. 7 
Aving receiv'd a Copy of a Bill for Inflicting certain Pains 
and Penalties upen me, for ſuppos d Crimes, of which 1 
am Imocent; I hope I ſhall be allow'd to have Sir Conftantine 
Phipps, and William Wynne, E.; for my Council; and Mr. 
Joſeph Taylor, and Mr. William Morrice, for ny Solicitors, 
o aſſiſt me, in Order to the making my Defence, and that they 
may bave free Aceeſs to me, to receive my Inſtructions, and 
give me their Advice in private. 1 beg the Favour of your com 
municating this to the Houſe, and am with Reſpect, | 


Sir, Tour moſt Obedient 
| Humble Servant, 


| To the Rt. Hon, Spencer 


Compton, Eſq; Speaker Fra. Roifen, | 


of the Houſe of Com- 


Dis 


| our Opinions, it having been founded on the Conſideration 
and Report of a Committee, (to whom it was particularly re- 
fy eas ; | C 2 ferr'd 


Dd Y 
) 
He 


'- 
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pending: 
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Die Veneris, 29. Martij 1723. 


A Petition of Francis, Lord Biſhop of Rocheſſer, was pre- 
fented and read, praying the Direction of the Houſe, as to 


his Conduct in reſpect of a ſtanding Order protibiting on a 


Penalty, any Lord to appear by Council before the Houſe 


of Commons, to anſwer any Accuſation there. 


Which ſaid Order being read, 


A Notion was made; and the Queſtion being put, That 


the ſaid Biſhop being a Lord of Parliament, osght not to an- 


: ſwer, or make his Defence by Council or otherwiſe in the 
' Houſe of Commons, to any Bill or Accuſation there de- 


It was Refoly'd in the Negative, 


Diſſentient. 


Il. Becauſe we conceive, the permitting the I. ord Biſhop 
of Rocheſizr to make his Defence in the Houſe of Commons, 
would be directly contrary to the Words and Meaning of the 
ſtanding Order of the Houſe, bearing Date 20th January 
1673, which expreſſy and clearly Orders, That for the 
future, no Lord (which extends to Lords Spiritual as well as 


Temporal) ſhall go down to the Houſe of Commons, or ſend 


his Anſwer in Writing, or appear by Council, to anſwer any 
Accuſation there. And it is obſervable, that this Order is 
worded abſolutely, and not qualified by the Words (without 


Leave of the Houle) as the following ſtanding Order of the 
25th of November 1696, which prohibits Lords from going 
into the Houſe of Commons, while the Houſe is ſitting, is 
qualified; from which different penning, as well as ftom the 
Preamble of the ſaid firſt mention'd Order, (which ſhews the 


| Miſckief defign'd to be prevented, was the giving Leave in 
- Caſes of Lords deſiring it, to appear, or anſwer to Accufa- 
tions in the Houſe of Commons) we infer, that the ſaid Order 


of January 1673, was meant as a Rule for all future times, 
that if Leave ſhould be ask'd by a Lord of Parliament, to an- 
| ſwer or make a Defence to an Accuſation (in any Form as we 
- conceive) in the Houſe of Commons, it ought to be denied, 


as deeply intrenching on the Privileges of this Houſe. | 
II. The ſaid ftanding Order, in Affirmance of which, the 


| Queſtion was mov'd, ought to be of the greater Weight in 


E 20 1 


ferr'd, to conſider the Practice of Lords deſiring Leave, to 


_ anſwer Accuſations in the Houſe of Commons) on the Peruſal 


of Precedents in that Committee, and upon ſerious Conſide- 
ration and Peruſal of the ſame Precedents in the Houſe it felt. 
III. We cannot apprehend, but that a Bill by which 
Crimes are charg'd, and a Preparation is made to inflict 
Penalties, if the Crimes are prov'd, contains very clearly an 
Accuſation, eſpecially when a Day is given, and Council 
allow'd by the Houſe of Commons, to the Perſon againſt 


whom the Crimes are alledg'd to make a Deferice to the 


ſame, which Proceeding, tho? in the Legiſlative Capacity of 


that Houſe, carries in it all the eſſential Parts of a judicial 
Tryal; and we theretore conceive, that this Houſe ought to 
be more jealons of chetr Members anſwering in the Houſe of 


Commons, an Acculation in this Form, rather than in any 
other, ſince thereby, they ſubmit themſelves to try the Poiat 
of their being Guilty, or not Guilty in the Houſe of Com- 
mons, and that in Order to receive the Sentence and judg- 


ment of that Houſe, by paſſing or rejecting the Bill; and 


this in our Opinions, more deeply intrenches (as the ſtan4- 


ing Order expreſſes it) on the Privileges of this Houſe, than 
a Lord's going down to the Houſe of Commons, during a 


Debate there, to prevent an Impeachment doth ; the latter 


being only to prevent an Accuſation, but the former is (as we | 


by - 


clearly conceive) to anſwer an Accuſation there, the very 


Thing prohibited by the ſtanding Order. 


IV. We think the Accuſation which Lords are prohibited 


to anſwer by this ſtanding Order, muſt be chiefly, if not on- 
le, underſtood of an Accuſation couch'd in a Bill (as in the 
preſent Caſe) ſince we never heard that any Lord of Parlia- 
ment did at any time anſwer to, or defend in Ferſon, or by 


Council, an Impeachment in the Houſe of Commons, tho” 
tney may have gone down to that Houſe by Connivance to 
prevent ſucn impeachment 3 and therefore Lords detending 
themſelves in the Houſe of Commons againſt an Impeach- 
ment, could not be the Miſchiet intended to be cur'd by the 
ſaid ftanding Order. N On ey 
V. That the Houſe of Commons, on Bills to inflict Penal- 


ties, do proceed (ſtrictly ſpeaking) in their Legiſlative Ca- 


pacity, is certainly true, and yet it is plain to us, that in re- 
zlity, they partake in ſuck Caſes, with the Houſe of Lords 
in the Judicature, or which is all one, in trying and adjuag- 
ing Offenders to Puniſhment : And tho' the Lords ſhould in 


Jery extraordinary Caſes, think fit to concur in ſuch a Me- 


* 


thod 
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thod of Puniſhing, yet it is, in our Opinions, going by much 


too far, for the Lords to permit any of their Body, to make 
Defence in the Houſe of Commons, either by himſelf or 
Council, which is letting themſelves down to a very great 
Degree, and giving an unneceſſary Encouragement to that 
Manner of Proceeding ; and when Lords have fo far ſubmit- 


ted to this Courſe, we think there is little Reaſon to expett, 
that afcerwards the Commons will ever appear at the Lords 
Bar, as Accuſers, when they can by this Way, make them 
ſelves as much Judges, even over Lords, as in this Proceed- 


ing by Bill the Lords themſelves are. 

VI. The? Lords, by not being permitted to appear, either 
in Perſon, or by Council, to defend themſelves in the Houſe 
of Commons, may be thought poſſible to loſe ſame Advantage 


in their Defence, yet we think it was, and is che true Mean- 


ing of the ſain ſtanding Order firft mention'd, that a Lord 
ſhould rather ſuffer ſomething of Inconvenience in that Par- 
ticular, and commit his Caule to God, and the Juſtice of the 
Houſe of which he is a Member, and who are his proper 
Judges, than in any De 


JJ 


Legal State and Dignity of the Lords in General, 


VII. Altho' there be, (as we conceive) a very manifeſt and 


important Difference in Reaſon, as to the Matter of this 


Queftion, between the Caſe of Biſhops (who are declar'd by 


the ſtanding Order of the 23d of May 1625, to be only Lords 
of Parliament, and not Peers, for they are not of Tryal by 


Nobility) and that of Peers of the Realm, who undoubtedly, 
for Matters of Treaſon and Felony, are triable by their Peers 


only; yet, fince by the ſtanding Order. firſt mention'd, 
Biſhops are as much and clearly prohibited to anſwer any Ac- 


cufation in the Houſe ot Commons, as the Peers of Lords 


Temporal are, we cannot but apprehend with the deepeſt 


Concern, that this Caſe may be us'd hereafter as a Precedent 
(tho as we take it, far from being a Precedent in Point) to 


bring by Degrees, the Peers of the Realm to defend them-_ 


ſelves againſt Accuſations of the like Nature in the Houſe of 
Commons, which if once brought to be a Practice, we are of 
Opinion that the Peers of the Realm, would in great Mea- 


| ſure be degraded from teir Veerages, and ſo, by weakening, 
and debaung the Order of Nobility, which in its Inſtitution 


was meant, or at leafs hath prov'd, a Luſtre and Security to 


the Crown, the Safety as well as Dignity of the Crown it 
ſelf, may be hereafter in a great Degree impaired, | 


Scar ſdale. 


gree, debaſe or derogate, from the 
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OY „ Gamers. | Trevor, 
* \Aflesford.'  \ Dartmouth, ] Guilford, 
Compton. Arundel. Copper. 
Darburſt. Poalet. | | Hay. 
- Bruce. FO STE Strefford. | | [ Litchfield, 
'Erxehridge. | Aſbburnbam, | Weſton. 
| Mentyy.. 0 J Taley. 4 Bingley. 
-D L.., Tower, April 4th. 1723 
Tthe Votes f the Houſe of Comment, of March 11. J 610 
it had been 
esel, 


That it appears tc to this Houſe, that Francis, Lord Biſhop | 
of Rocheſter. was principally concerr'd in forming, directing, 
and carrying on a wicked and deteſtable Conſpiracy, in in- 


wading thefe Kingdoms witha Foreign Force, and for raifing 


EInforreftions and a Rebellion at Home in Order to ſubyers 
dur preſent happy Eſtabliſnment in Church and State, by 


Racing a Popiſh Pretender on the Throne. 


Upon duly weighing which Reſolution, 7 bave been in ſome 5 
Doubt how far it might be fit for me, too conſcious of mi 


Aunocence, to — to clear it before that Honourable Houſe, 
ration already mad: by it; 
eſpe cially fince notbing elſe is charg'd upon me in the Bill, againſt 


which. my Council were to plead, Wd what is contain d in that 
Fate. 


n Fo alſo hap ened, that one of 17 Council, on whoſe 
Affeftance 1 greatly rely d, bes been ſo much employ in the De- 


fence of another Perſon, as not to have bad time, fully to inſiruit 
temfelf for mine. 
n theſe Accounts, I ſhall decline giving this Houſe any 
Trouble to Day, and be content with the Opportunity 1 ſhall bave, 


(if the Bill goes on) of makins my Defence before anotber, of 
iich I have tbe Honour to be a Member. 


Be pleas'd to Communicate. this to the Houſe. Tam with 
Reſet, 
Sr Jour wo Obedient, 


To the Rt. Hon. | Hlamble Servant, 
Sencer Compton, Eſq; LT 1 ra. Roffen. 
Speaker of the Houſe 

of Commons. 
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State here, atteſted by the Secretaries of State, and examin- 
ed by the Lords of the Committee and found 10 ag tee with 


Could be read as Evidence, in the Courts A in any Pro- 


-23 2. 
Die Veneris, 26 Abrilis. 1723. 


The Queſtion n was put whether, That the Opinion of the 
Judges be asked, whether Extracts out of Letters, written by 
the King's Minifters Abroad, and others to the Secretaries of 


the Originals, which are yet Extant, and remain in the 
Hands of the Secretaries of State, and contain Particulars, 
which is not conſiſtent with the Safety pf the Publick to di- 
vnlge, as hath been affirmed to the Hou 

of State and the Lords Committees, offer'd to be produted 
to prove the firft Part of the Preamble of the Bill, 

recites a deteſtable Conſpiracy 3 for the Purpoſes of the Bil, 


ſecution of John Plunket. 
It was Reſolved in the e Negative. 


Diſſentient. | 5 wh 

Cardigan. PRIN 4 22 
Scarſdale. | Bruce. |  -CYaven. ' 
HAylesford. * Gower, © Tiecbmere. 
Ucbridge. | e Litchfield. 
Brookes „ Berkeley, Str. | By; Ceſtrien. 
 Exethrs + | . Folew.. Me 
Bathurſt. | IWeſton, om: Br. 
Maſpam. Bl Dartmouth. | 


Then a Motion was made, and the Queſtion put, Welder | 


the faid Extracts ſhall be read i in Proof of the Allevations in 
the Preamble of the ſaid Bill. Ls 
It was Reſolved in the Afhrmative, 


Diſſentient. 8 7 

Cardigan. Angle, fe Gator” * 

Scarſdale. % ͥ Ä Cra en. 
Apylesford. J e, | 
Uxbridge. ' Poutet.'''' 3 Etebfield. 
"Braden - 5-3-0 bx e r 
r | %%% 
3 efton. I. Willoughby Br. 4 
| Maſham. : . _ trhouth. | } Berkeley fre 
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It was R clolved i in the Negutre. * | 
* Diſentie nt. þ PEST IT 
Strafforl. Willoughby, Br. | Uxbridge. 
_ Scarſdale. Weſton. _ Aylesford. 
Cardigan, | Angleſey. 1 Craven. 
„ . Ceſtriens. |. - Foley. Brooke. 

ne th Gower. | 3 | Litchfield | Pomfret. 
Bruce. Compton. Poulet. 
Dart mouth. Exeter. | Maſha m. 
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dead ) be read. in Proof of the Conſpiracy in General. 
And a Queſtion being ſtated thereupon, it was propoſed 


to add theſe Words, (viz.) but not taken upon Oath nor ned þ 


* bim. After Debate, 


The Queſtion was put, whether thoſe Words ſhall be made } 


Part of the Queſtion. 


Then the Queſtion was | put, Che. the Examination of 
Philip Neyno, (ſince dead) all be read in Proof of the Con- 
ſpiracy in General. 

It was ane in the Affirmative. 


: 


. | | 
_ Strafford, | Scarſdale. X I Cardigan. | 
Fr. Ceſtriens. ] Angleſey. Auylesford. 
Gower. | Foley. | Craven. 
Re. | Litchfeeld.. {| Brooke, 
Dartmouth. Compton. „ Pale, 
i lougbby Br. Exeter. Maſbam. 
Heſtas. l | Uxbridge. 3 


Die Tunæ, 29 Aprilis. 1723. 


a vice lea eſt Billa, Entituled, An Act to lafli Pains 


and Penalties on Jahn Plunket. 
And after Debate, 
The Queſtion was put whether this Bill ſhall wy 
It was Reſolved in the Afficmative. 
Diſſeutient. 
I. Becauſe Bills of this Nature, as we conceive, ought. not 


to paſs, but in Caſe of evident Neceſſity, when the Pre- 
ſetvation of the State plainly requires it, which we take to 


he 1 far from the preſent Caſe, the "Conſpiracy 
ecu 


It was propoſed that the Examination of Philip 1 Neyno (ſin INCE 


Sg E284 5 
ce been detected fo long ſince, and the Perſon accuſed, ſeem- 
ing to us, very Incontiderable in all Reſpects; and who from 
the many groſs Untruths, it now appears he has wrote to his 
z2 4 Correſpondents Abroad, muſt appear to have been an Im- 
 Epoſtor and Deceiver, even to his own Party, 1 
de II. Proceedings of this Kind tending to convict and pu- 

Iniſh, are in their Nature, tho? not in Form, judicial; and 
do let the Commons, in Effect, into an equal Share with the 
Lords in Judicature; which the Lords ought to be very Jea- 
ous of doing, fince the Power of Judicature is the greateſt 
liftinguiſhing Power the Lords have; and there will be little 
Reaſon to hope, that if Bills of this Nature are given way 
d, by the Lords, the Commons will never bring up Impeach- 
ents, . or make themſelves Accuſers only, when they can act 
7. ( ß Ea 
II. This Bill, in our Opinion, differs materially from tho 
Precedents cited for it: as in the Caſe of Sir Jobn Fenwick; 
tis plain, by the Preamble of that Bill, that the Ground mofe 
ely'd on to jo ſtifie Proceeding againſt him in that Manner, 
as, that there had been two legal Witnefſes proving the 
igh-Treaſon againſt him, that a Bill was found againſt him 
their Evidence, and ſeveral Times appointed him for a 
gal Tryal thereon, in the Ordinrry Courſe, which he pro- 
ured to be put off, by undertaking to diſcover, till one of 
e Evidences withdrew, ts that it was ſolely his own Fault 
hat he had not a legal Tryal by Juries; All which Circum- 
ances, not being in the preſent Caſe, we take it they are 
ot at all to be compared to one another, oY "4 

IV. As to the Acts, which paſſed, to detain Counter and 
thers, concerned in the Conſpiracy to affaſhnate the late 
ing William of Glorious Memory, we conceive, thoſe Acts, 
ere not in their Nature Bills of Attainder, as this is; but 
urely to enable the Crown to keep them in Priſon, notwith= 
anding the Laws of Liberty; whereas this is a Bill to inſict 
: ains and Penalties, and does import a Conviction and Sen- 
ins- Bnce on the Priſoner, not only to loſe his Liberty, but alſa 

his Lands and Tenements, Goods and Chattles, of which 
ving none, as we believe, we cannot apprebend why it was 
erted; and this Bill, not drawn on the Plan of Counters, 
unleſs it was to make a Precedent for ſuch Forfeitures, 

PL0Caſes of Bills, which may hereafter he brought to convitt 
not ferſons, who have great Eſtates, upon Evidence, which docs 
re- come up to what the Law, 15 being, requires. 9 F 


ſed 
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V. If there be a Defect, of Legal Evidence, to prove this 
_ guilty of High-Treaſon, ſuch Defett always was and we 
think if Bills of this Nature, brought to ſupply Original De- 
fects in Evidence, do receive Countenance, they may become 
Familiar, and then many an Innocent Perſon may be reached 
by them, ſince it is hard to diſtinguiſh, whether the Detect 
cence of the Party. LOSS TY Webs 25 
VI. This Proceeding by Bill, does not, in our Opinions, 
only tend to lay aſide the Judicial Power of the Lords, but 
even the Uſe of Juries, which diftinguiſhes this Nation from 
all its Neighbours, and is of the higbeſt Value to all who 
rightly underſtand the Security and other Benefits accruing 
from it; and whatever tends to alter, or weaken that groat 


proceed from the Cunning and Artifice, or from the Inno- 


Privilege, we think, is an Alteration of our Conſtitution for 


the worſe, tho? it be done by Act of Parliament; and if it 
may be ſuppoſed, that any of our Fundamental Laws were ſet 
aſide by Act of Parliament, the Nation, we apprehend, 
would not be at all the more comforted from that Confidera- 


tion that the Parliament did it. . 
VII. It is the Eſſence of Natural Juſtice, as we think, but 
it is moſt ſurely the Law of the Realm, that no Perſon ſhoul: 
be try'd more than once for the fame Crime, or twice put in 
Peril of loſing his Life, Liberty os Eſtate ; and we acquieſc 
in the Opinion of the Judges, that if this Bill paſs into a Law 
Planket cannot be again proſecuted for the Crimes containec 
in the Preamble of the Bill; yet it is certain, that if a Bil 
of this kind ſhould happen to be rejected by either Houle « 
Parliament, or by the King, the erſon accuſed might he at 
tacked again and again in like Manner, in any other ſubſe 
quent Seſhon of Parliament; or indicted for the ſame Offence 
notwithſtanding that either Houſe of Parliament ſhould hav: 
found him Innocent, and not paſſed the Bill for that Reaſon 
and we conceive it a very great Exception to this Courſe 0 
Proceedings, that a Subject may be condemned and punifhec 

but not acquitted by it, 1 55 
VIII. We think it appears in all our Hiſtory, that th 
_ paſſing Bilk of Attainder, as this, we think, in its Nature! 
. (except as before is ſaid in Caſes of abſolute and clear Ne 
ceſſity) have proved ſo many Blemiſhes to the Reigns | 
which they paſſed, and therefore, we thought it our Duty ! 
Time, and before the Paſſing this Bill as a Precedent, to gi 
our Advice and Votes againſt the Paſſing it, being very u 
willing that any Thing ſhould paſs, which in our Opinion 
'Fould in the leaſt derogate from the Glory of this 1 1 

ies ; 
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rurity of his Majeſty's Government, that Bills of this Nature 
ſhould not paſs, than that they ſhould, fince perſons, ho 
think at all, cannot but obſer ve, that in this Caſe ſome Things 
have been receiv'd as Evidence, which would not have been 
receiv'd in any Court of Judicature z that Precedents of this 
Kind are naturally growing (as we think this goes beyond any 
other which has happen'd ſince the Revolution) and if from, 


IX. 'We apprehend it to be more for the Intereſt and se- 


ſuch like Obſervations they ſhall infer, as we cannot but do, that 


the Liberty and Property of the Subject, becomes by ſuch 
Examples, in any Degree more precarious than they were 
before, it may cauſe an Abatement of Zeal for a Government, 
founded on the Revolution. We cannot, as we think, be 
compenſated by any the good Conſequences, which are hoped 
for, by thoſ> who approve this Bill. . | 


| Scarſdale. | Craven. | Willoughby d 
Poulet. ji Strafford. | Brooke. © | 
Comper. 1 | Babu. . 
Guilford, | Angleſey. | Berkeley Strat. 
Weſton, JFF. | | Avieehees, | 
Aſhburnham. | | Dartmouth, |\ Litchfield. 
Brooke. l Maſham. 4. Hays ©: 
Compton. : | Uxbridgee | LTechmers 
Fr. Ceſtrienn. | Exeter. | Cardigan. 
Oxford & Mortimer. | Osborne. | Bingley. ; 

5 BY: Trevor. 


Die Veneris, 3 Maij. 1723. 
« 


Hodie 3a Vice lecta eſt Billa. An Act to inflict Pains and Pe- 

nmalties on George Kelly, alias Johnſon. 3 

A Rider was offered ro be added to the ſaid Bill, which 
was Read by the Clerk, as follows, viz. f | 
Provided always that if the ſaid George Kelly alias Johnſon, 
ſhall at any Time give Security, ſuch as ſhall be approved of 
by the Two Chief Juftices, that he will, within one Month, 
depart his Majeſty's Dominions, and not return again with- 
out the Licence of his Majefty, his Heirs and Succeſſors; 
Then the ſaid George Kell alias Johnſon, ſhall be at Liberty to 
depart, any Thing in this AQ to the Contrary notwithſtanding. 

And a Motion being made, and the Queſtion being put, 
whether on _ 14g a be read a Second Time 

It was reſolv d in egative. "Me 9 5 
35 2 80 5 » Diſegſient 
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Diſpntient. 1 | | A 
_ Osborn. Titebfeld. 12 | Gower, n 

1 Guilford, Berkeley of Strat.” 1 Poulet, 

| Starſdale. Bingley. | Weſton. 
Hie gord. Angleſey. | Middleton. 
Aſbburnbam. Stawel. | | Fr. Ceſtriens, 
" Maſhaim, | Trevor. } Bathurſt. 
Exeter. Cardigan. ] Foley. 

ont joy. | Willoughby de Brooke. 
Strafford. Brooke. 1 OUcbridge, 
2 Craven. Arundel. 
Dartmouth, | Northampton. = 1 


Then the Qeſtion was put, Whether the ſaid Bill ſhall paſs? 
It was Reſolved in the Affirmative. 


Diſſentient. | „ 
I. Becauſe we think, there is no Reaſon, for the Legifla- 


tive to paſs a Law, ex poſt fatto, to puniſh this Perſon for the 
_ Treafonable Correſpondence he is accuſed of, he being in 


Cuſtody, and may be brought to a Legal Tryal in one of the 
Courts of Juſtice. 8 . pA, 

II. We conceive the Want or Defect of ſuch clear and 
plain Evidence, as by the Laws of this Kingdom, is required 
to convict any Perſon of High-Treaſon, no ſufficient Reaſon 


to warrant the Exerciſe of the Legiſlative Power, in making 


a new Law for his Puniſhment, becauſe ſuch Laws being made 


for the Protection of Innocent Perſons, from ſuffering by falſe, 


uncertain, and doubtful Evidence, every Subject is entitled 


to the Benefits of thoſe Laws, when he ſhall fall under an 
Accuſation of High-Treaſon. 5 


| 


III. Becauſe, as we conceive, by the Rules of Natural 
Juſtice, Laws ought to be firſt made, as Directions for Men's 
7 7 and Obedience, and Puniſh ment inflicted for putting 
thoſe Laws in Execution againſt Offenders; and that there. 


fore, puniſhing by a Law, made after the Offence committed, 


is not agreeable to Reaſon or Juſtice, except only in the Caſe 
of real and apparent Neceſſity, to prevent the immediate 
Ruin of a Government, which we do not think to be the 
preſent Caſe. © 8 . 
IV. Becauſe the Proczedings of the Legiſlative Power in 


making Laws, can be governd by no Rule, but that of their 
ohn Dileretion and Pleajure, and therefore the making Laws 


Wan TY 4 


+ .—w 0 UN 2 CID 


——— OAT A IE 


L 29.] 

to inflidt Pains and Penalties on particular Perſons, myſt, 88 
we conceive, tend to expoſe the Lives, Liberties and Pro- 
perties of the Subjects to an Arbitrary Diſcretion, and conſe- 
quently render them precarious in the Enjoyment of thoſe 
Bleſſings, which by our excellent Conſtitution and Govern- 
ment, they have always had an uncontroulable Right to hold 
and enjoy, till forfeited for ſome Crime, and the Perſon of- 
fending legally convicted thereof, upon ſuch full and poſitiye 


Preof as the Laws of this Kingdom do require. 


V. Becauſe, as we conceive, it would be of dangerous | 
Conſequence to the Safety of innocent Perſons, to allow Co- 


pies of Letters taken by the Clerks of the Poſt Office, tho? 


{worn by them to be true Copies, to be given in Evidenog 


againſt any Perſon accuſed of High Treaſon, eſpecially, when 


ſuch Copies are not compar'd with the Originals after they 


are taken, and the Original Letters forwarded on by them 


are not produc'd ; Becauſe the Originals not being produc'd 
is depriv'd of an Opportunity of falſifying thoſe Copies, and 
tho? there ſhould be any Miftake committed by the Clerk in 


copying, whether wilfully, or by Negligence, ſuch Miſtake 
cannot be detected, for want of the original Writing to come 


pare the Copies with. 


VI. Becauſe the Proof of Letters or other Writing, in Cri. 


minal Proſecutions, by ſimilitude and compariſon of Hands, 


being, as we conceive, a very {light and weak Evidence, be- 
cauſe Hands may be too eaſily counterfeited, and the Perſons 


examin'd cannot ſpeak poſitively but to their Belief, aud 


therefore not liable to be proſecuted for Perjury, hath, as we 


conceive, been very juſtly diſceurag'd, in ſuch times when 
the Adminiſtration of Juftice hath been moſt impartial ; and 

Convictions of High Treaſon, grounded on ſuch Evidence, 
have been revyergd by Act of Parliament, for that and other 
Reaſons, 8 . 8. 


Pomfret. : Denbigh, Middleton. 
Stawell, | I Craven b Aylesfords 
Northampton. Scarſdale. | Tadcaſter. 
Angleſey. I Strafford. | Uxbridge. 
Cardigan. I Bingley. | Arundell. 
r | Bathurſt. 1 Maſham © 
Montjoy. | Weſton. | Berkeley of Str, 
Willoughby de Brook. | Hays | Compten © 
Has” Osborne. Ie. 
Trevor. | Tra. Cæſtrienn. | Brooke. 


Litchfield. 


| 30 7 


£itchfiett, WEST. | Guilford. Gomer. | 
. Ponlket. | Dartmouth, I Aſbburnham. 
| Lig | Salisbury. 1, 5,91 a 


| Die Lune, 6 Maii 1152 
A Motion was made, and the Queſtion was put, whether, 


the Advice encloſed in a Letter from Sir Luke Schaub, to the 


Lord Carteret, be read, tho? this Houſe be not acquainted 


| with the Name of the Perſon who gave that Adyice, 


It was Refolved in the Affirmative. woah 


; Difſentient. | 

| Strafſod, Craven. WY e, 
Osborne. Northampton. Scarſdale. 
Hylesford., | Gower. | Poulet. 

| Fr. chien. e Maſham. Angleſey. | 
Cowper. eee Litchfield, 
Brace. | Denbigh, | Guilford, 
Dartmouth, I ͤ Trevor. Foley, © 
Exeter. 4; pes | Weſton, 
Willoughby Br. I Compion. Cardigan. 

8 Bangley. & * A 99 | 1 Berkeley, Kr. 


- A Motion was s made, and the Queſtion was put, that 
—Wiltes be oblig'd to produce his Key of the 28 e 


It was reſolv d in the Negative. 
Diſęntient. = 
OED "Salisbury, | Strafford, 
| Fr. Ceſtrien. Poulet. 
Ii barton. 8 Bruce. 
Cardigan. Trevor. 
Se ford. Gower. 
| Foley | Angleſey. 
Exeter. | Dartmouth. 
Mont joy. Berkeley Strat. 
Willoughby Br. | Bingley. 
| Denbigh, | Craven. 
1 Oxford Mortimer. e 


KT Die Martis, 7 Mais 1723. 5 
A Motion was made: And the N being put, 
That it is the Opinion of this Houle, That it is inconſiſtent 
with the publick Safety, as well as unneceſſary for the Priſo- 
ner's Defence, to ſuffer any further Enquiry to be made upon 


this * into the Warrants which have been Rants bY. 


-E 


the croſs examining of Witneſſes is neceſſary, for the Defence 
of the Priſoner, and for the Satisfaction of thoſe, who are to 


relating to the topping and opening of polt-Letters z tho? 
Letters pretended to be ſtopt and open'd at the Poli-Office, 
are read as Evidence againſt the priſoner, and we conceive, 


II. We apprehend it to be impoſſible for this Houſe to de- 
plication, and we conceive, he ſhould have the Liberty of 
highly reaſonable, eſſential to Juſtice, and warranted by the 


tion of the Evidencs they have offer*d, till they ſhould judge 
convyenient to make it. „ 


L311 : 
the Secretaries of State, for the Ropping and opening Let. 
ters, which come or go by the Poſt, or into the Methods 
that have been taken by the proper Officers at the Poſt- 
Office, in Obedience to ſuch Warrants. „% FOE 
It was reſolv'd in the Affirmative. 
| Diſſ:ntient. 2 3 5 | | 1 
I. We humbly apprehend, that in all criminal Proſecutions, 


judge of the Facts alledg'd againſt kim, in order to the diſco- 
vering of Truth, and detecting any fraudulent Evidence which 
ſhould be offer'd ; and the Reſolutĩon above recited does, in 
our Opinion, debar the Biſhop of Rocheſter, and every other 
Perſon concern'd, from asking any Queſtions of the: Clerks 
of the Poſt-Office, who are brought as Witneſſes to the Bar, 


that the preventing any further Enquirg on theſe Heads, 
muſt lay this Houſe under great Difficulties, when they 
come to form a judgment on thoſe Letters, the Validity of 
which, in a great Meaſure, depends on the proof given of 

their having been truly ſtopt and open'd, as aſſerted. RL 


termine, that the Enquiry which is deſir'd, is unneceſſary to 
the Defence of the priſoner, till he ſhall come to make the Ap- 


asking what Queſtions he or his Council think proper, of the 
Clerks of the poſt-Office, relating to the ſtopping and open- 

ing of Letters, without acquainting the Houſe what uſe he in- 
tends to make of their Anſwers ; and this appears to us to be 


Methods, which this Houſe has hitherto allow'd the Councit 
for the Support of the Bill to proceed in, who have, during 
the whole Courſe of this Examination, reſery'd the Applica- 


Neorthamptca, Lichfies. len 
Foley, a _ | Bruce, | wo | 
Hiſbam. I Compton, 1 Denbzeh. 
Exeter. | Hiy. bat” | | Angle . 5 = 
B;agley, | Pamper, | wr" 1-1; 
( ardigun. | Fe | | Uxbridge, 
. afford. 1 Scarſdale, | Osborne. . 


fu . 127 
ber. 


| 224 | a, of 1. 
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4 Motion was made, That this Houſe doth not think it 
juſt, that the Witneſs uc'd at the Bar, ſhould be exa- 
mind upon any Impreſſions, but ſuch. as ſhall be made, and 
in ſuch Manner as ſhall be directed 5 Houſe. And a 
Queſtion being ſtated thereupon: r Debate, 

Ie previous Queſtion was put, whether that Queſtion 
ſhalt be now put. | | 
It was reſolved in the Affirmatire. 


_ Diſſentient, | I po 

Litchfeld; Compton. . 
| Bruce, 3 | PFomfrets 

Trevor. Gower, 4 

| 9; _ þ Avtesfor 

2 i | 225. 

Willoughby 7. 0 "oy 

Craven, OY | Exeter . 

Sdicbiry, Bingley, | 


Then the main Queſtion 1 was ut, That this Houſe oth 
p produc'd at the Bar ſhould 


not Shink it juſt, that the Witne 
de examin'd upon any Impreſſions, but ſuch as ſhall be made, 
And in ſuch Manner as ſhall be directed by the Houſe, 

It was reſolved in the Aﬀficmative. . 


Di ſentient. REES + 
a 1 I Stafford. cen. 
| 82 * | | | abe. | 28 
Afſhbarnham. | Denbigh. | Foley. 
F. Ceſtriens. I Compton, | Trevor, | | 
| Willoughby Br. | Exeter. Dartmouth. 
1 | —— 94 1 | 
P. _ Hey. 
| _ Im * 3 


| . | 


Die Sabbati, 11 Mais 1723. 
A Motion was made, and the Queftion was put, that 


= George Kelly alias Jobnſon, now a Priſoner in the Tower of 
Toondon, be brought to the Bar of this Honſe on M 

iff next, to be examin'd upon Oath, on the Bill, en- 

titled, An AF to inflid Pains and Penalties on Francis. Lord 


Morning 


of Rocheſter. 


It was Reſolved in the Negative, 


Dies: 


„ ee © & © 
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Diſſent ient. 30 

I. Becauſe, we think it unqueſtionable, that as the ſaid 

Kelly is a competent legal Witneſs to the Matters charged by 


the Bill, againſt the Biſbop, and could not be legally refuſed 
tobe ſworn as ſuch, if the Biſhop were on his Try al far the 
ſame, in the ordinary Courſe of Juſtice, and that whether 


the ſaid Kelly was produced, either for or againſt the Biſhop; 
and we conceive, if the Council for the Bill, had thought 


fit to have produced him in Support, of the Bill, that even 
no legal Objection could have been made by the Biſhop's 


Council againſt his being ſe produced and ſworn; the Bill 
paſſed tbis Houſe againſt the ſaid Kelly not having received 
the Royal Aſſent, and there not being in the ſaid Bill, in out 
Opinions, any Thing that can deſt roy, even his legal Teſti- 
mony, when the ſame is paſſed into + Lac. 
II. Becauſe the three Letters, dated the z⁊cth of April 
1722, ſuppoſed to contain Treaſonable Correſpondence. with 


the pretender, and ſome of his Agents, have been made the 


Principal Charge againſt the, Biſhop, and have been endea- 


voured to be proy'd, to have been dictated to the ſaid Kely, 


by the Biſhop, at or about the Time of their Date; but this 
not being as yet done, as we think, by direct and poſitive 
Proof, by än) living Witneſs of the Fact, but by Circum- 


ſtances only; We think it moſt pceper, and moſt ſafe and 


juſt to endeavour to diſcover the Truth of that material 


Fact, by the beſt Evidence the Nature.of the Thing can ad- 


e 


mit of; and that this Houſe ſhould nat be left under the Dif- 
ficulties of Judging on this extraordinary Occaſion, from 


doubtful, Circumſtances, if the Fatt may be cleared by cer- 


tain poſitive proof, and the Examination-of a Competent and 


a Living Witneſs upon Oath, at the Bar of this HouſGQ. 
HI. Becauſe ſeveral living Witneſſes have been examin'd 
on Oath, at the Bar of this: Houſe, on behalf of the Bill, in 


order to prove, by their poſitive Teſtimony and other Cir- 


cumſtances, that the Biſhop did not dictate, or direct, or 
was any way privy to the writing the ſaid Letters, or any of 
them, which has in our judgment, render 'd it of yet greater 
Importance, that the ſuppoſed Writing of thoſe Letters 
ſhould be brought under the moſt ſtrict and ſolemn Examina- 
tion before the Bill has paſſed this Houſe. 25 | 


IV. Becauſe the ſaid Kelly, tho examined ies Commits 
tees of both Houſes of Parliament, and elſewhere, hath not 


to our'Knowledge, been yet examined on Oath to the, Mat- 
ters contained in this Bill; and it having appeared to us; in 
other Inſtances on n of Mrs. 2 


7,» "IR 
> 


K 34.3 


Exariation for the Bill, and Bingley 2palnft it, who "PRA 


um ge _ varied their Examinations at the Bar of this Houſe 
former Examinations, at the ſame Time dechr- 


5 be, ct their former Examinations were not taken or ſworn | 
5 5 by, them; we think it may be both dangerous and dero- 


gatoty to the Honour and ſuſtice of this Houſe, not to exa- 


mine on Oath, a Perſon capable of diſcovering the Matter of 

TR, 425 which the Juſtice of the Bill againft the Biſhop 

2 ü . end; and eſpecially, after the ſaid Kelly hath dechar- 
n 


moſt ſolemn Manner, next to that of his being on 


Old, that the Biſhop-did-not dictate, or was privy to the | 


Writing the ſaid Letters, or -any of them; and the Biſhop 


_ Hirfiſelf; in his Defence, having alſo, in the moſt ſolemn Man- 
ner of Aﬀeveration, dechred his Innocence in this Particu- 
lar, and expfreſly referring to the former Aſſevetations of the 

1 Kelly,-as we conceive, ava TeRimony in Confirmation of 


Pg Aﬀeverations. © 
V: Rede we conceive, that the ſaid Kell wah not only 


u of Courts of Judicature z but the Examination of 


| _ upon Oath, on this Bill, is in every Reſpect whatſoever, 
5 nf 1 les liable to Objection, "thin many, or 


r Evidences, which on this Occafion, have been al- 


— becauſe the the Bal paſſed by this Houſe. 2 the ſaid 
_ Kelp, if it obtains the Royal Aﬀent, as is m ya Cranes doth 
_ Inour luer a of Law, as hath been decla 

acquit- 


cha 
| therein carp e n him in the ſaid Bil, which can, when 


future Proſecution for the ld Te ih 
dim; and there is no judgment or Pu- 


asd dz deftroy his e giving Evidence on any occa- 
jon; and — ſame having by this Houſe, and not 
paſſed the Royal Aſſent, leaves the ſaid Kelly, in our Opini- 


ons, under leſs Influence, either of Hopes or Fears, than fuch 
Witneſſes which have been eramin'd on this occaſion, utider 
Commitments and Charges of High- Treaſon; and as we con. 


ceive, leſs liable to thut GED, than the Declaration of 
Philip Neywo, which has been read againſt the Biſhop, tho 


never ſigned or ſworn to by him; and (the ſaid 3 ou ſome 


Months fince drowned; in endeavouring his -by Kh de 
Declaratiori a . to us to have been made by under 
the ſtrongeſt Influences of Guilt and Terror. 
VI. We think the Crimes charged in the Bill aga 
ſaid Kely, are in their Nature, diſtindt and 
thoſe charged upon the Biſhop, Kely's Guilt in writing. the 


inſt the 


aid reaſonable Letters prev d pon him being the ſame, 2 


1 Witneſs, [for of againft-the Biſhop, in the ftrifteft Con- 


t on 
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the Biſhop be altogether Innocent in Relation thereto ; for 
which Reaſun, as we conceive, this Houſe did refuſe to per- 
mit Kelly on his Behalf, to give Evi 


ing-the Biſbops diflating the aid I. 
ting t 
produced no Conſequences at all, 


might ha ve given, touch- 


with Regard to the Bill 
himſelf, altho' it muſt neceſſarily have contri- 


butes « to the proof of the Gui't or Innocence of the Biſhop. 


VII. This Houſe having, with great Honour and Juſtice, 
declared to ſeveral perſous, produced as Witneſſes on this 
Occafion, that it was not required from them to depoſe to 
any Thing, which did or might tend to their own Accuſation; 


the Teſtimony of the aid Kelly, if he had been examined on 


Oath, we doubt not, would have been taken under the ſame 
juſt Indulgence ; and if he had ſubmitted to have been exa- 
mined on Oath, to the Matters of this Bill, ſuch his Exami- 
pation being in that ReſpeR yoluntary, could not, in our Opi- 
nions, have been conſtrued, as forced from him by the Au- 
thority of this Houſe; and ſuch Teftimony, as he might have 

iven, would haye remaimd under the Conũderation and 

udgment af this Houſe, as to its . ne for and 
againft the Bill Es does. ITO 


Sei, Fr. Ceſtriens, 
D | 
2 e . 


Berkeley Strat. . In 


wifes. 


Bruce, 
Brooke, 
Hereford. - 


Pamtret. be Flay 


Die Mercurii, 13 M 1723. 
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Poles: a Penalties on . ene dn wp at beſte 
was put w r | 
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Diſſentient.. 


the Nills 


of Pluntet Kelp, that the Commons were there- 


| ket into na] Share of udicatu; ith 
by is * 0 Ju wy 2 


nce that the Biſhop did 
not diftate the ſaid Letters3' for which Reaſon, we are of 


tters or not, would have 


« vice leda eft Billa, Entitled, An wm to inf 


e thought 3 
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Lords, does hold ſtronger, as we apprehend, againſt the pre: 
ſent Bill; ſince by Means of it, a Lord of Parliament is in 

part try id and ad judg d to Puniſhment in the Houſe of Com- 

mons, and reduced to à Neceſſity, either of letting his Accu- 
ſation paſs undefended in that Houſe, or of appearing there; 
and as we take it, derogating from his own Honour, and 

that of the Lords in general, by anſwering or making his De · 

fence in the Lower Houſe of Parliament. 

II. Becauſe we are of Opinion, that the Commons would 


be very fat from yielding to the Lords, any Part Kate | 


Powers and Privileges, which are properly theirs. by the 
Conſtitution, in any Form, or under any pretext whatſe- 


ever. and it ſeems to us full as Reaſonable, that the Lords 


ſhould be as Tenacious of the Rights and Privileges which 
remain to them, as the Commons are on their Part. 
III. We think this Bill againſt a Lord of Parliament, tak - 
ing its Riſe in tne Houſe of Commons, ought the rather not 


to have receiv d any Countenance in this Houſe; for that as it 


appeared; tous by the printed Votes of the Houſe of Com- 
mons, that Houſe had voted the Biſhop Guilty of all the 
Matters wltedge again him in the Bill, before the Bill was 
brought into that Houſe, and conſequently, before the Biſhop 
bad any Opportunity of being heard; and altho' there be 
nothing abſurd in paſſing ſuch a Vote, in order to their Ac- 
cCulſing byan Imgeachment, yet ĩt ſeems to us abſolutely con- 
_ trary to Juſtice, "Which ought to be unprejudiced to Vote any 
one Guilty, agaiuft whom they deſign to proceed in their Le- 
giſlative Capacity, or in the Nature of Judges, before the 
Party has an. Opportunity to be heaxd ; or the Bill, which is 
to aſcertain the Accuſation, is ſo-mach as brought in. 
IV. We are df Opinion, that no Law ought to be paſſed 
on Purpoſe to Enact, that any one be guilty in Law, and pu- 
niſhed as ſuch, but where ſuch an extraordinary Proceeding 
is evidently Neceſſary for the Preſervation of the State; 
whereas the Crime offer d to be prow d againſt the Biſhop of 
Rocheſter is, as 5 apprehend, bis partaking in a Traiterous 
[Conſpiracy agiinſt the Government, which Conſpiracy, by 
God's ia 97 tected, and as we hope, diſappointed, 
without the Aid h a dangerpus Proceeding, as we con- 
ceive this to be. e, ee ee ee bent 
V. Becauſe there are certain known and eftabliſhd Rules 
"of Evidehcez2whichare part of, the Law of the Land, either 
iptcoduced hy AQ: of Parliament, or framed. by Reaſon, aud 
- the Experience of Ages, adjuited as well for the Defence of 
„the Life, Liberty and Propexty of the Innocent Subject, ” 
| WOO ; 


. 


+ 8 - a © | 
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the Puniſhment of the Guilty; and therefore theſe Rules are, 


but fince in many Inftances in this, and two other Proceed- 


where clearly Neceſſary, as before affirmed ; and we. deſire 


cepted, as to ſay we do not intend to include a Neceſſity 


 areconvitted on à more uncertain Evidence than the known 
| Rules of Law admit of, yet we are of Opinion, that Conve- 
nience will be much more, than outweigh'd by the Jealoulie 


— Liberties and Properties, are not fo ſafe, after ſuch repeated 


ge ID TY I EIT WET OE 


Principles of the utmoſt Duty and Loyalty. 


Inſufficient both in Law and Reaſon, to prove that Charge, 


on Memory only; and there being, as we think, no Proof of 
the Biſhop's knowing of, or being privy to any of the ſaid 


. 
or ought to be, conſtantly adhered te, in all Courts of Juſtice ; 
and as we conceive, ſhould be alſo obſerved till alter'd by 
Law in both Houſes of Parliament, whenever they try, judge 
and puniſh the Subject, tho? in their Legiſlative Capacity 


ings by Bill, we have been taught by the Opinion of the 
Houſe, that theſe Rules of Eyidence a 18 be obſerved 
by the Houſes acting in their Legiſlative Capacity, we clear - 
ly take it to be a very ſtrong Objection to this Manner of Pro- 
ceeding, that Rules of Law made for the Security of the Suh- 
FR, are of no uſe to him in it, and that the Concluſion is 
very ſtrong, that therefore it ought not to be taken up, but 


to explain our ſelves ſo far upon the Caſes of Neceſſity ex- 
ariling purely from an Impoſſibility of Convitting any other 


Way. nf = 8 4; "pate 4 | nary. 
VI. If it be admitted, that Traiterous Correſpondence in 
Cyphers, and Cant Words, may to a Degree be diſcourag'd 
by this ſort of Proceeding, in which Perſons, as we think, 


it muſt of Neceſſity, as we conceive, create in the Minds of 
many of his Majeſty's moſt faithful Subjects, that their Lives, 
Examples as they were before, and by the natural Conſe- 
quence of this Apprehenſjon, an Abatement of their Zeal for 
the Government may enſue, excepting ſuch Perſons as have 
more than ordinary Opportunities of being well inſtructed in 
VII. We cannot be for the paſſing this Bill, becauſe the 
Evidence produc'd to make good the Recital of it, or that 
the Lord Biſhop of Racheſter is guilty of the Matter he there - 
in ſtands accus'd of, is in our Opinions, greatly defective and 


the Evidence conliſting altogether, to the beft of our Obſer- 
vation, in Conjectures ariſing from Circumſtances in the In- 
terceptors, ar on a Compariſon of Hand Writings, reſting 


Correfpondence; and as to the principal Part of the Charge 
againſt the Biſhop, and on which, as we think, all the Fama 
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and for the bloc 
this extraordinary 


Reaſons. 
of Proceeding hy 


7. Becauſe 


Bi of this Nature, againſt Perſons who do not withdraw 
from Juſtice, but are willing to undergo a legal Tryal, ought 


be ſupported by clear and conyinci 


— — Opinion, + 
rehend there has been nothing offer 


vidence; at 


1 to ſupport the tions ſet forth in the Preamble of the 


to inflict Pains and Penalties on Francis Lord Biſhop 
pends upon 'deeypher'd. Letters, 
fore d Conſtruſtions, and improbable. Innuendo's. 
II. I conceive, chat the Examination of Philip Neyno, ta- 
ken before the Lords of the Council, not ſworn to or ſiguad, 
which appears: to me to be the Foundation on which the 
Charge againſt che Biſhop of Rocbeſter is built, has been, in 


By wr pet, , provdby the youu Pe 


1 
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three Perſons, two of which bave been for ſcveral Months 


in feparite Cuſtodies, confirm'd by other Circumſtances, to 


have been a falſe and malicious e af the laid Neg- 
naß to ſave himſelf from the Hands of Juftice,; and t work 
the Deſtruction of the Biſhop of Rochefler. 17 J. 


e ee 
III. 1 do n the e 20th Fd 
_ -aAfril, which are ſuggeſted to be wrote by George Kelly, abies | 


| Johnjo#, and dictated by the Biſhop, hays not been ſathe 
 prov'd to be the Hand- writing of the ſaid ei: But on che 
_ contrary, it appears, to the beſt-of my judgment, that the 
Letter of the 26th of Aaguſi (Ropp'd. at the Poſi-Olhoe, 
and from whch the Clarks of the Poſt-Office on their 
- Memory only, | ſwear they believe the ſaid Lottery of 
the 20th of April, to be the ſame Hand-writings though 


they never compar'd two Original Letters together during 


all that Time) has been prov'd by three Credible Witneſſcs, 
concurring in every Circumſtance ef their Teſtimony, and 
well acquainted” with the Hand- writiagg of the ſaid fo, 
not to be his Hand-writing: And I conceive, that the D 
ference they have obſer vd in the Hand of the ſaid Kelh, 
upon which they gfoithd theit Opinions, is ſufficiently ſup- 
TR, bY afar CO EN of the 2oth of Ap wt 


etters wtote by the ſaid Kelly te the Lord Tcl. 
Lend and Miri Be is Fay, duritt ene Tithe of nt Confine- 


K | 0 5 | 
IV. I do net apprehend, that any Proof has been fer- 
to ſupport what has been ſo mtich_Infifted on, and jull 

efteem'd Eſſential to the Charge, that the Biſhop ef N. 
cheſter ditated the Letters of the 20th-of April ; but it has 
appeat d, I conceive, that there has been no Intim 


between the Biſhop and the ſaid Kerly and the Teſtimoa ? 


of the Biſhop's Servants concurring With the Evidence gtben 
on that Head, by the Perſons that Kelly liv'd in the ſtricteſt 
Correſpondency, with leaves, to the beft of my Judgment, 
no Room to doubt, but that the Acquaintance between 
them was flender, and publick; and to ſuggeſt from thence, 
that the Biſhop dictated the Letters of the 2oth of April, 


when it appear? d that for many D before, he could nur 


poſſibly ſee the ſaid Kelly, is, in my Opinion, repugnant w 
eaſon, and contrary to Juſtice. 85 
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"WOES let. eſt Billa, E gel, P & fo 
8 = Aidito' his Majeſty; by laying. 4 "Tan" C piſts, 
dan ſor making ſuch other Perſons as upon due Summons, 
mall refuſe gr neglect to take the Oaths therein mentioned, 
"Th do contribute towards the ſaid Tax, for reimburſing to the 
| . *Publick part of the great Expences, occaſion'd by the late 
”  *"Conſpiracies, and for diſcharging the Eftates of Papiſts from 
the'two thitd Parts of the Rents ye Profits thereof, for One 
Teat, and all Arrears of the fame; and from ſuch: Forfei- 
8 _ * are thetein more particularly deſcribed; After 
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| 1 conn Queſtion was put, Whether the rid. Bill ſhould be 
15 "Ie © 43s! 
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